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The gist of Pc Rugoonundun’s testimony is that an the 8121201 » @ meeling wes held at

* Riviere du Rempart and an audi
operator of the sound system, on

the meeting and he was approached by one
Accused volunteered tg download the conte

recording was played through a so'un
Mr Bowanee stated that Accused was

adjusted the phone to the sound sgstem and played it and it was|st

to protests coming from the audi
recording contains information w
added that in' his statement Mr

d system. The .

that during the first identification xercise the|said Bowanee cq Id not identi

agreeable,
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v It goes without saying that the pre

J have carefully assessed the whole of the evidence on record.

sent charge is a provisional charge. The purpose of

which is to bring the detention of an individual under judicial supervision and control so

as to prevent an administrative detention and to enable a judigial authority to decide

whether the detainee should be reléased on bail or not and if not,

for how long he should

be detained . No detainee pleads to provisional information and no trial takes place.

Consequently, no question arise’s gs to whether evidence is requir{ed to be 'given in those

proceedings. DPP vis Indian Ocean International Bank and Sh

anto [1989] MR 110.

Section 5 of the Constitution stipulates that any person who is arrested 'upon

reasonable suspicion of his having committed or being about to commit a crifninal

offence shall He afforded...

| find it apt to quote a pertinent excerpt from the case of Fox C

L)
. ‘

ampbgll and Hartley v

" the United Kingdom, 30 august 1950, p 16, par 32, which was referred to the case of
Ah Sue Mario Alain Chung Ching v/s State [2015] SCJ 110 which has expatiated on

the meaning of reasonableness a
“the fact of having a reasonable suspicion presupposes the
information which would satisfy an objective observer that the
have commitled the offence, however what may be regarded

depend on all'the circumstances”

The following extract from Blackstones Criminal Practice 201
provides some guidelines for the determination of what may
suspicion is also useful; |

information required to form reasonable suspicion is of lower sta

ascribed by the European Court of Human rights;

existence of facts or
person concerned may

as ‘reasonable” will ...

3 at page 1190 "which
consfitute reasonable

F
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ndard than that required

s
!+ to establish a prima facie case. Reasonable suspicion may lake into account matters

which are not admissible in evidence and which, while admissitife do not form part of. a
»

prima facie case.




The fqilowing cardinal principlés were laid down in the case of Manraj DD& Ors V

ICAC
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(Ward v Chief Constable of Avor

Bvant excerpt from the case

2003]

nable suspicion is no instinc,
find support on facts, not eqy

ivocally to the view taken b
vivocal, no coercive action
ivocal.

lear in the fight of the aboy

further stressed in the case of Manraj [supra] that where the
y the police,
may be taken by the police until the fag
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[, allows no|gliess, no sixth sense. Itis
ivocal‘facts Put facts consistent with guilt.

e authoritie,E that reasonable suspicion
cal and areI consistent with guilt.

need for police to discount all
pspect, it is apposite to refer

a constable who has reaso;

present case, evidence was adduced

nable groungds lto suspect that an offenc

of Jugnauth P v the Secretary to the ¢
Head of Civil Service affairzls & ors [20?3] SCJ 132 is ; the provisional charge is

I -

scientific. It

facts point
Lthe suspicion is reasonable. Where they

ts become

has to find

iccused was allegedly not agreeable’ it must at this juncture be stress

possible defences which may be open to

and Somerset Constabulary’.[1986]

Jﬁhat declarant failed to identify Accused

id so during the second exerdise when in,

that there
ccused. In

0 another e)!rcerpt from Blackstones'(sufra) at page

g has been
unt all possible defences before canying out arrest.

;abinet and

merely a preliminary stage where the prosecutjon Is still carrying out an investigation and

had not made a decision yet. It do
accuged party does not run the ris

Inth

identification evidence are matter
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light of the above authorities

s not lead to a determination of issues of
of being: convicted or sentenced at this s
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| am of the view that the any patential ws

guilt and an
tage .-

taknesses in
s which ought to be thrashed out -at th_L.- trial stage

the declarant will give evidence and when his testimony can be aippropn'ately




| )
assessed and weighed. It is not the duty of this court to go on the merits gnd identify

potential flaws and weaknesses in the identification exercise.

and: whether the police at the time of arrest was in the presence of une.qu vocal facts

Albeit whether or not the present %rrest satisfies the reasonable suspicion réquirement;
which constituted reasonable justijcation for Accused's arrest, | am of the view that the
provisional charge as couched cannot stand in as much as it does not disclose an
offence known to the law as rightly|submitted by defence counsel. It is apposite to refer
to the case of Alain Gordon-Gentil v State of Mauritius [1995] SCJ 118] in which it
was made clear that only an offence knowp fo the law and not any act sanctioned as an’
offence should give birth to a provisional information. :
"Section 288(1) of the Criminal Code prc?vides that any imputation or allegation of a fact
prejudicial to the honour, character or reputation of the person to which such fact is

impuled is defamation.

(3} Any person who, by any of the means specified in section 206, is guilty 0[1' defamation
shall be liable to imprisonment for a term not exceeding 5 years and a fine n
50,000 rupees.

{ exceeding

Section 206(1) (a) provides that any person who -

Y (i)By words, exclamations or threais used in a bublic place

(ii)By any writing, newspaper , pamph!e? or pther printed matter or by any drawing ,
engraving , picture or image sold or distributed or put up for sale or ethbited in any

* public place or meeling; or N

[]
(iii) By any placard or handbill, exhibited for public inspection commits any oulrage

against any religion or against good morals or against public and religious orality shall
ori conviction... '

In the light of the above sectiohs, it is clear that the offence of defamation s not simply
committed by the mere imputation of a fact but that one of the means specified in section




206 must have been resorted to. Since playing an audio recording vrhich was t_he means

by which the facts were allegedly disseminated is: not one of the means| which is

contemplated by section 208, ti-:e mere playing of an audio recording is not SJ,IfﬁCiEﬂl’ to

create the offence of defamation. éince the inforrna1tion does not disclose én offence

known to the law, the provisional charge is struck out. | ' '
.

[Delivered by N. Senevrayar—Cund‘Qn i istrict M:agistrate] ,

[Delivered on the 24th of July 2015] . !



