
POLICE VS GUJADHUR YATEMANI - Ruling

2016 UPW 30

POLICE VS GUJADHUR YATEMANI

Cause Number: 1745/15

IN THE DISTRICT COURT OF UPPER PLAINES WILHEMS

In the matter of:-

POLICE 

VS 

GUJADHUR YATEMANI

Ruling

INTRODUCTION 

The Applicant  stands charged with the offence of conspiracy to defraud in breach of 

section 109(1) of the Criminal Code (Supplementary) Act. 

On the  27th October  2015,  the  Applicant  was  arrested  and a  provisional  charge  was 

lodged against him.

Inspector Nazeerally explained that in the course of an enquiry in a massive financial 

fraud involving BAI Co Mauritius Ltd, Bramer property fund, ex Bramer banking corporation 

Ltd, it was revealed that a loan of around Rs 40 million was granted to a client of Bramer bank. 

According  to  Inspector  Nazeerally,  the  procedures  for  the  grant  of  the  loan  have  not  been 

followed. 

The Applicant  formed  part  of  the board of  credit  committee  which  had the  supreme 

authority to approve and sanction loans above Rs 25 million, including the loan being the subject 

matter in the present case. The application of the loan of Rs 40 million was made, approved and 

credited on the same day. It is the contention of Inspector Nazeerally that the board members 

flouted the banking procedures as well as guidelines of the Bank of Mauritius.



THE LEGAL PRINCIPLES

The Applicant has moved that the provisional charge be struck out. I have assessed the 

evidence on record. The purpose behind a provisional charge has been laid down in the case of 

DPP VS INDIAN OCEAN INTERNATIONAL BANK AND AJAY SHANTO (1989) MR 

110 to: 

“bring the detention of the individual under judicial supervision and control so as to  

prevent an administrative detention and to enable a judicial authority to decide whether  

the detainee should be released on bail or not and, if not, for how long he should be  

detained.” (RE: DPP VS INDIAN OCEAN INTERNATIONAL BANK AND AJAY 

SHANTO (1989) MR 110).

A provisional charge can only find its existence upon reasonable suspicion by the police that a 

detainee has committed an offence as per the Information which has been lodged against him. 

What is reasonable suspicion has been explicitly explained in the case of MANRAJ D D & ORS 

VS ICAC (2003) SCJ 75  as follows:

“First, the suspicion should be reasonable: King v Gardner (1979) 71 Cr. App. R. 13;  

Prince [1981]  Crim. L. R.  638. Second reasonability  should be gauged not from the  

personal point of view of an officer or his subjective standard. It should be appreciated  

from the  objective  standard,  the  point  of  view  of  a  dispassionate  bystander:  Inland  

Revenue Commissioners v Rossminster Ltd [1980] A.C. 952.  Finally, and importantly,  

the suspicion should be based on facts: King v Gardner (supra); Prince (supra); Ware v  

Matthew February 11, 1981, 1978 W. No. 1780 (Lexis)”.

It is therefore incumbent on the Court to consider whether the guidelines of reasonableness of the 

suspicion are the basis of the provisional charge against the Applicant. 



GROUNDS OF SUSPICION

The grounds warranting the provisional charge against the Applicant have been explained 

by Inspector Nazeerally and have been laid down in the Information. I shall list them below. The 

first three grounds are those which Inspector Nazeerally has explained in Court and the last four 

grounds are those specified in the Information as being the offences committed by the Applicant 

and warranting the present provisional charge. They are as follows: 

(i) The application of the loan was not in a prescribed form;

(ii) The process of the loan at the credit undertaking department has not been followed;

(iii) The process at the credit committee was not followed;

(iv)  The Board Credit Committee approved the loan at a rate of interest at 6.5% which is 

below the Prime Lending Rate.

(v) The irrevocable letter of undertaking from BAI Co. (Mtius) Ltd was not a guarantee to 

secure the loan;

(vi)The grant of the loan has caused prejudice to shareholders and investors;

(vii)The committee ought to have met at the head office of Bramer Banking Corporaton Ltd 

but instead met at BAI centre in Curepipe.

OBSERVATIONS

I  am fully aware that the role  of a Court dealing with a provisional  charge is  not to  

analyze  and  determine  the  merits  of  the  case.  (RE:    KISTOO  V  COMMISSIONER  OF   

POLICE   [1967 MR 1]  . However, in order to determine whether the police acted on reasonable 

suspicion, from an objective point of view, based on facts, I have considered an overview of the 

evidence, to determine:

http://supremecourt.govmu.org/scourt/doc/showDoc.do?dk=1967%20MR%201&dt=J


(a) Whether the suspicion was reasonable;

(b) Whether the reasonableness of the suspicion could be gauged from an objective point 

of view;

(c) Whether the suspicion was based on facts.

I. REASONABLENESS OF THE SUSPICION  

In the present case, I have considered the grounds of suspicion of the police upon which 

the  provisional  charge  is  relied  upon.  I  have  noted  that  in  cross-examination,  Inspector 

Nazeerally could not tell the form and nature of the prescribed form needed for an application of 

the loan.  He could also not tell  the right  procedure to be followed at  the credit  undertaking 

department to approve the loan. He was not aware of the banking procedures and guidelines to 

be followed concerning the grant of the loan, although he read some documents. He could not 

tell whether the bank had a discretion to approve a loan below the Prime Lending Rate nor could 

he say why and how the irrevocable letter from BAI Co. (Mtius) Ltd was not a guarantee to  

secure the loan. 

 I fail to understand how the police could have a suspicion that the Applicant, together 

with  other  parties,  committed  an  offence  of  conspiracy  by  failing  to  follow  established 

procedures when the police cannot even tell what the true and proper procedure for the grant of 

the loan is. Mere suspicion on the part of the police is not enough, there should be reasonable 

suspicion. 

“Reasonable suspicion” must necessarily be distinguished from mere suspicion.

“Mere  suspicion,  in  contrast,  is  a  hunch  or  instinct  which  cannot  be  explained  or  

justified to an objective observer.”



“Reasonable suspicion” is no instinct, allows no guess, no sixth sense. It is scientific. It  

has to find support on facts, not equivocal facts but facts consistent with guilt. All that an  

investigatory authority may do with its hunches is keep the person under observation but  

it cannot act on it”. 

(RE: MANRAJ D D & ORS VS ICAC (2003) SCJ 75)

Hence, if the Prosecution cannot support its suspicion by unequivocal facts, the suspicion cannot 

be a reasonable one.  

2.  REASONABLENESS  OF  THE  SUSPICION  TO  BE  GAUGED  FROM  AN 

OBJECTIVE POINT OF VIEW

According  to  section  1.6  of  the  English  Police  & Criminal  Evidence  Act  1984,  a 

reasonable suspicion should be assessed from an objective point of view. In the present case, I 

have  taken  note  that  there  has  been  no  complaint  made  by  shareholders  or  investors.  The 

provisional charge is the result of what the police noted from an ongoing enquiry without any 

evidence pertaining to any form of prejudice suffered by anyone. 

It  is  one  of  the  grounds  of  suspicion  on  the  part  of  the  police  as  laid  down in  the 

Information that the committee in which the Applicant is a member ought to have met at the 

Head Office of Bramer Banking Corporation Ltd instead of BAI centre,  Curepipe. However, 

even Inspector Nazeerally failed to see anything wrong with the meeting being held in Curepipe. 

From the point of view of a “dispassionate bystander”, I find the reasonableness behind the 

provisional charge to be questionable.

3. WAS THE SUSPICION BASED ON FACTS?



The role of this Court sitting to hear a provisional charge is not to dwell and analyze the 

evidence. Nonetheless, the Court has a duty to assess whether an overview of the evidence raises 

a reasonable suspicion of an offence having been committed. The role of the Court is to act as 

“arbiter between the executive and the citizen and, in such cases, may control the regularity of  

an arrest if the need for it arises”. (RE: GORDON GENTIL AND ORS V THE STATE OF 

MAURITIUS (1995) MR 38).  

In the present case, basing on the case for the Prosecution, there is no unequivocal fact 

that there was a prescribed form needed for the application of a loan, there is no unequivocal fact 

regarding the procedure which had to be adopted at  the committee where the Applicant  is a 

member, there is no unequivocal fact that there is a fixed interest rate to be applied in all cases, 

there is no unequivocal fact that the letter of undertaking from the BAI Co. (Mtius) Ltd was not a 

guarantee  to  secure the loan,  there  is  no unequivocal  fact  that  the  grant  of  the loan caused 

prejudice to shareholders and investors, there is no unequivocal fact that the committee ought to 

have met at the head office of Bramer Banking Corporation Ltd. As laid down in the case of 

MANRAJ D D & ORS VS ICAC (2003) SCJ 75:

“the suspicion should be based on facts: King v Gardner (supra); Prince (supra); Ware v  

Matthew February 11, 1981, 1978 W. No. 1780 (Lexis). The facts relied on should be  

such as are consistent with the implication of the suspect in the crime: Pedro v Diss  

[1981] 2 All ER 59, D.C.; [1981] Crim. L.R. 236. It should not be equivocal with his  

implication and his non implication. Only then will an Officer’s exercise of powers on  

reasonable suspicion be democratic and not autocratic and the power user be said to be  

making a difference between democracy and dictatorship”.

In view of the equivocal facts which have not been substantiated by the Prosecution, I find that 

the suspicion was not based on unequivocal facts and hence the suspicion was not a reasonable 

suspicion warranting the provisional charge.

CONCLUSION



It is to be remembered that a provisional charge carries with it important legal aspects. It 

has the effect of 

“instantly curtailing some of the crucial fundamental freedoms and protections of the  

citizen. From the moment a simple Police Officer “reasonably suspects” that a citizen  

has committed an offence, the citizen loses his constitutional protections so to speak.

Because of all the risks and perils it carries for the citizen, the legal term is subjected to  

some  necessary  legal  and  judicial  qualifications.  Legally,  the  suspicion  should  be  

reasonable. If there is no reasonability in the suspicion, the effect would be drastic for a  

democracy.  One  officer’s  mere  suspicion  can  set  the whole  Police  Force  and  State  

apparatus  running and make a  mockery  of  the  citizen’s  freedoms and liberties.  One  

single  officer’s  suspicion  would  make  a  difference  between  a  dictatorship  and  a  

democracy. Law, accordingly, seeks to guide the Officer in his appreciation of when and  

how to exercise his potentially dictatorial powers”.

In view of the above, the Court has a paramount duty to ensure that the provisional charge be 

based on reasonable suspicion based on facts.

In the present case, I find that the police did not act on reasonable suspicion based on 

facts from an objective point of view. 

I therefore strike out the provisional charge against the Applicant on the ground that there 

is no reasonable suspicion on the part of the police. There is no basis for the provisional charge. I 

further order that all orders imposed on the Applicant as a result of the provisional charge to 

lapse forthwith. 

I  deem  it  fit  to  remind  the  Prosecuting  authority  that  all  investigations  against  the 

Applicant may still continue to result in a new provisional charge or a main case against the 

Applicant,  if  need be,  provided that  the charge against  the Applicant  is based on reasonable 

suspicion based on facts.

Ruling delivered by: M.GAYAN-JAULIMSING, Senior District Magistrate

Ruling delivered on: 15th February 2016



 


